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ABSTRACT
here has been considerable economic and social 
progress in India in recent years. But some serious Tproblems remain largely unremedied in fact 

substantially unaddressed. The long-standing 
deprivation of the children of India has remained 
extraordinarily grim and unchanging. India has one of 
the highest incidences of child undernourishment in the 
world, and despite the progress in some of the Indian 
states, there is no evidence in recent years to indicate 
that there has been any major progress in reducing the 
proportion of underweight children for the country as a 
whole. In fact, the incidence of anaemia among children 
seems to have gone up.not down. There is also disturbing 
evidence that the coverage of full immunization has 
hardly increased for the country as a whole, despite 
progress in some parts of the country, and more than 40 
per cent of Indian children are still partially or wholly 
unprotected from avoidable diseases. The new report 
published by the Citizens. Initiative for the Rights of 
Children under Six, called Focus on Children under Six, 
which was released on December 19, 2006, brings out 
quite starkly the seriousness of the predicament of young 

Indian children as well as suggesting some ways of 
addressing the problems faced by them.

Economic and Social Progress Children , 
Indian children , Human Rights.
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INTRODUCTION
Since action is needed involving many 

different agencies and persons, we have to look for a 
sufficiently broad framework which can unify the 
efforts of distinct agents of action moved by a shared 
recognition of the importance and urgency of 
redressing the dreadful deprivation of Indian children. 
It is natural to expect that the idea of human rights, 
along with the duties that go with these rights, could 
serve as a good intellectual basis for such a unified 
social approach. The discipline and also the evocative 
power of human rights have been frequently invoked 
in the contemporary world to help remedy 
preventable deprivation and injustice in many other 
fields. The moral appeal of human rights has been 
used for varying purposes across the world, from 
resisting torture and arbitrary incarceration to 
demanding the end of famines and neglect of political 
refugees. Can we not, it is natural to ask, use the 
framework of human rights to help us to remedy the 
long-standing deprivation of Indian children? The new 
report, Focus on Children under Six, to which I have 
referred already, invokes the appeal and force of 
human rights, even though the use is often implicit 
rather than spelt out.
The question we have to ask is whether the discipline 
of human rights is correctly and effectively usable for 
this purpose. This is the question that I want to 
address in this lecture, aside from discussing the 
discipline of human rights in general and its 
applicability to children’s deprivations in particular. 
Our ability to make legitimate and effective use of 
human rights depends on an adequate understanding 
of the discipline of human rights what they are, how 
they work, what they demand, and how they can 
influence not only our ideas but also the actual world 
that lies behind our hopes and commitments. The 
bulk of the lecture will deal with the nature and 
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functioning of human rights, and how this discipline can be applied to what can be seen as the rights of children in 
particular.

Human rights may motivate law, but they have to be distinguished from legal rights, since these human 
rights exist whether or not the makers and interpreters of law have had the wisdom and opportunity to reflect these 
rights in actual legislation. As it happens, the Indian Supreme Court has been at the forefront in the world in 
interpreting legal requirements in the broad light of enlightened civil recognitions. And yet this remarkable record 
does not eliminate the need to treat human rights as being distinct from legal rights, even though many legal rights 
do adjust to the civic understanding of human rights, through fresh legislation or new interpretations presented by 
the courts.

Despite the tremendous appeal of the idea of human rights, it is seen by many legal and political theorists as 
intellectually frail and lacking in foundation and perhaps even in coherence and cogency. It is certainly true that 
frequent use of the language of .rights of all human beings,. which can be seen in many practical arguments and 
pronouncements, has not been adequately matched by critical scrutiny of the basis and congruity of the underlying 
concepts. This is partly because the invoking of human rights tends to come mostly from those who are more 
concerned with changing the world than with interpreting it, to use a distinction made famous by that remarkable 
theorist-turned-political leader, Karl Marx. There is stirring appeal, on one side, and deep conceptual skepticism, on 
the other. Underlying that skepticism is the question: what exactly are human rights, and why do we need them?

In the interpretation pursued there, I would argue that human rights are best seen as articulations of a 
commitment in social ethics. Their ethical status is prior to their legal relevance, if any. In this sense the ethics of 
human rights is comparable to but substantively very different from accepting utilitarian reasoning. The ethical 
status of human rights can, of course, be disputed, but the claim is that they will survive open and informed scrutiny. 
The validity and universality of human rights is, in this view, dependent on the opportunity of unobstructed 
discussion and their viability in such open discussion.

 In extending this idea, I would argue that this cluster of requirements can be fruitfully linked to the survival 
of a proposed principle in public discussion after they have undertaken their personal reflections, their individual 
and joint consideration of evidence, and their interactive deliberation and debates on how the underlying issues 
should be seen. Drawing on this general approach, I would argue that the claim to objectivity, in this general 
approach, lies in the ability to face challenges from well-informed and well-reasoned scrutiny, and it is to such 
scrutinizes that we have to look in order to proceed to a disavowal or an affirmation.

This ethical and political interpretation of human rights contrasts with seeing human rights in primarily 
legal terms, either as consequences of humane legislation, or as precursors of legal rights. Once that is accepted, 
human rights can, of course, be reflected in legislation, and may also inspire legislation, but this is a further fact, to 
be distinguished from being seen as a defining characteristic of human rights themselves.

It is however, true that taking a definitional legal view of human rights appeals to many. Reasons for that 
appeal are not hard to understand. The concept of legal rights has been well established for a very long time, and the 
language of rights. even human rights is certainly influenced by legal terminology. Also, a great many acts of 
legislation and legal conventions have clearly been inspired by a belief in some pre-existing rights of all human 
beings. In a classic essay .Are There Any Natural Rights? (Published in 1955), Herbert Hart has argued that people 
.speak of their moral rights mainly when advocating their incorporation in a legal system..3 This is certainly a very 
important way in which human rights have been invoked, and Harts qualified defence of the idea and usefulness of 
human rights in this context has been justly influential.

It is, however, extremely important to see that the idea of human rights can be. and actually is used in 
several other ways as well. In a great many contexts, legislation is not at all involved, and indeed in some cases, 
legislation might be a serious error. Indeed, many of the cases in which the idea of human rights is used. Often to 
great effect are not matters of legal rights at all, but which can nevertheless be included within what can be broadly 
called moral or ethical rights. If a government is accused of violating some human right. (For example through 
arbitrary incarceration with access to legal redress), that accusation cannot really be answered simply by pointing 
out that there are no legally established rules in that country guaranteeing those rights. The case for fulfilling these 
rights even in the absence of legislation is seen to be relevant and legitimate, and that is quintessentially an 
application of the idea of human rights. This applies particularly to human rights that relate to development, such as 
the right to food or to medicine or to some basic income.4 Many indeed most countries in the world have few of 
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these developmental claims guaranteed by law, and hardly any country in the world has an adequate legal coverage 
against all the- deprivations that are involved. This raises an immediate question: should a rights- based approach to 
development be guided primarily by a law-related perspective, working either through already established 
legislation, or through demanding new legislation, or at least through thinking in terms of ideal legislation? I have 
argued against the adequacy of a rights-based approach woven, in one way or another, around actual or proposed 
or imagined legislation. This claim, which I have defended elsewhere in some detail, argues against seeing human 
rights as guiding principles to .actual legal or  proto-legal,. Or ideal-legal ideas.5 The legal relevance is posterior 
rather than prior to ethical reasoning, and legal use is not the only field of application of the ethical and political idea 
of human rights.

It can indeed be argued that Mary Wollstonecraft was pointing to ways that provide powerful bases for the 
work today that many non-legislative organizations, including international associations, civil society organizations, 
and developmental NGOs, try to do, often with good effect. The United Nations, through the Universal Declaration 
of Human Rights, made in 1948, paved the way for many constructive global activities. That declaration did not give 
the recognized human rights any legal status, but the effectiveness of recognition has come in other ways. The ways 
include fresh legislation which an agreed recognition can inspire, but also other efforts that are supported and 
bolstered by the recognition of some foundational claims as globally acknowledged human rights. Also, global 
NGOs (such as OXFAM, Save the Children, Actionaid, Medicines Sans Frontiers, and others) have been involved for a 
long time in advancing human rights through actual programmers in providing food or medicine or shelter, or by 
helping to develop economic and social opportunities, and also through public discussion and advocacy, and 
through publicizing and criticizing violations.

Imperfect obligations, along with the inescapable ambiguities involved in that idea, can be avoided only if 
the rest of humanity other than those directly involved are exempted from any responsibility to try to do what they 
reasonably can, to help. A general immunity from having to do anything for others might seem plausible, at least 
arguably so, for legal requirements enforced by well specified legislation, but the case for such an impunity from a 
general (or .imperfect.) obligation in the ethical domain would be hard to justify. As it happens, however, in the laws 
of some countries, there is even a legal demand, which can hardly have extreme precision, for providing reasonable 
help to third parties. For example, in France, there is provision for .criminal liability of omissions in the failure to 
provide reasonable help to others suffering from particular types of transgressions. Not surprisingly ambiguities in 
the application of such laws have proved to be quite large and have been the subject of considerable legal discussion 
in recent years. The ambiguity of duties of this type whether in ethics or in law would be difficult to avoid if third-
party obligations of others in general are given some room, and this cannot be avoided for an adequate theory of 
human rights.

The discipline of human rights has much to offer in systematizing the perfect and imperfect obligations that 
the society has towards children. Not only is there no contradiction here, the social perspective on human rights of 
children is quite central to the demands of a good or of even an acceptable society. If we have a long way to go in 
making good use of that perspective, especially in India, the fault does not lie in our stars. To think clearly on the 
subject, giving it due attention, may be a good way to begin. At least that is my submission on behalf of the children 
of India indeed anywhere in the world.
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